Standard Operating Procedure 
for
Alternative Financing 
[This Standard Operating Procedure describes suggested non-mandatory approaches for meeting requirements.  OMB Circular A-11 and A-94 analyses are requirements documents and are to be construed as requirements in any audit or appraisal for compliance with the Alternative Financing Policy.]
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PURPOSE 
This Standard Operating Procedure supplements the policy memorandum on Alternative Financing and addresses situations in which a DOE contractor or other third party submits a proposal to use alternative financing to obtain the use of an asset—in most cases, office or laboratory space—for DOE mission needs.  Alternative Financing is referenced in the DOE Acquisition Guide, Chapter 70.3270.  Such contractor proposals should be considered to determine if:
· there is a  mission need for the use of the asset, 
· costs of obtaining use of the asset through an alternative financing arrangement are reasonable, and 
· acceptance of the proposal can be shown to be a sound business decision in the best interests of the Department and the taxpayer.
SCOPE 
The policy applies to proposals valued at $10 million or more and affects Departmental elements including NNSA with responsibility for real property assets.  No requirements in this policy will be implemented in a manner that would conflict with other provisions of the National Nuclear Security Administration Act.  The Power Marketing Administrations are excluded.
ALTERNATIVE FINANCING POLICY
Alternative Financing to obtain the use of capital assets may provide a useful means to meet a mission need.  This choice is not meant to meet a continuing mission need, nor to supplant proper procedures for acquiring ownership of capital assets.  Determination that Alternative Financing is the proper alternative to select is facilitated by employing several criteria.   Proposals covered by this Standard Operating Procedure document are known herein as Alternative Financing Lease Offers (AFLO).
There are two types of criteria that require consideration before an AFLO is chosen as the viable alternative for obtaining the use of capital assets.  The first is external criteria, that which is dictated by and must meet the requirements outlined in the following:

· OMB Circular A-11, Appendix B, “Budgetary Treatment of Lease-Purchases and Leases of Capital Assets.” 
Operating lease scoring criteria generally limit the Government’s approval of alternatively financed projects to periods less than the estimated economic life of the asset.  OMB Circular A-11 outlines the process for determining the present value of the minimum lease payments over the life (net present value) of the lease, and requires that the minimum lease payments do not  exceed 90 percent of the private sector cost of the fair market value (total project development cost) of the asset at the beginning of the lease term. Also, the lease term must not exceed 75 percent of the estimated economic life of the asset. 
· OMB Circular A-94, Guidelines and Discount Rates For Benefit-Cost Analysis of Federal Programs, should guide the proposer’s alternatives analysis.
Compliance with these is not discretionary, as these are the criteria that OMB will use when the project is presented to its review team for approval.  Key components of the OMB requirements include:
· ownership remains with the lease holder (lessor),

· the lease does not contain a bargain-price purchase option,

· present value of minimum payments over the life of the lease does not exceed 90 percent of fair market value (based on the private-sector total estimated cost of project development), 

· it is a general purpose asset,

· a private-sector market exists for the asset, and

· the lease term does not exceed 75 percent of the estimated economic life of the asset.

Consideration should be given to the level of risk assumed by the Government.  The criteria used by OMB for assessing risk are:

· there is no provision of Government financing and no explicit Government guarantee of third-party financing,

· risks incident to ownership of the asset (e.g. financial responsibility for destruction or loss of the asset) remain with the lessor unless the Government was at fault for such losses,

· the asset is a general purpose asset rather than being for a special purpose of the  Government and is not built to the unique specification of the Government as lessee,

· there is a private-sector market for the asset, and

· the project is not constructed on Government land.

The second type of criteria is internal criteria to DOE.  Though several items mirror those of the external criteria, they have been elaborated on below to offer recommendations in determining whether Alternative Financing is the proper alternative to use, or in developing the AFLO for a better chance of success both within DOE and at OMB.  First, internal requirements to be met must conform to the guidance provided by the following:

· DOE Order 413.3A, Program and Project Management For The Acquisition of Capital Assets, with regard to the development of mission need. 
· DOE Order 430.1B, Real Property Asset Management, with regard to the development and updated planning requirements concerning mission need only.
· DOE O 451.1B, National Environmental Policy Act Compliance Program, establishes DOE internal requirements and responsibilities for implementing the National Environmental Policy Act of 1969 (NEPA), the Council on Environmental Quality Regulations Implementing the Procedural Provisions of NEPA (40 CFR Parts 1500-1508), and the DOE NEPA Implementing Procedures (10 CFR Part 1021). Chg 1 (9-28-01) reflects the Under Secretary/Administrator of the National Nuclear Security Administration (NNSA) approval of certain NNSA environmental impact statements.   Chg 2 (6-25-10) reflects changes to Deputy Secretary Policy and DOE organization.
· DOE Real Property Desk Guide, with regard to the real estate acquisition and offer evaluation requirements.  
Secondly, the specific internal criteria that must be considered include:

1) Mission Need -- Is there a true mission need that cannot be met by any other alternative in the alternatives analysis?  Or that cannot be met in a timely manner without the employment of Alternative Financing?

2) Cost Effective Alternative -- Is Alternative Financing the most cost effective alternative for both the Department as well as the taxpayer?  Or is there an overriding reason why it should be chosen despite its not being the most cost effective alternative?

3)  Location of proposed project – 

a. Preferred – not on government land

b. Second – if on government land, adjacent to a property line with reasonable public access that does not compromise DOE security concerns.  When the mission need no longer exists, the facility can be utilized by other private or non-DOE concerns without hardship to other DOE interests or missions

c. Third – if on government land and must be located within the boundaries of DOE property, location is in a non-sensitive, non-critical area with minimal security concerns

d. Fourth – areas of high security or where a nuclear mission is located are greatly discouraged 

4) General Purpose – general purpose facilities can be subjectively described depending on the type of facility constructed.  However, in most cases a general purpose facility will be a building envelop that can be modified for a variety of purposes without significant alteration or renovation.  Another description may be a “warm, lighted shell” for use for a specified length of time.  In all cases, the facility cannot be constructed for a special purpose of the government and is not built to the unique specification of the government.   Also, in general, a general purpose facility will be non-nuclear in nature, since nuclear facilities usually demand a higher level of construction requirements and safety. 

It is recommended that any special outfitting or equipment necessary to turn the general purpose facility into a facility that will meet the DOE mission need be budgeted for and installed as tenant improvements with the ability to be removed cost effectively when the mission need subsides.  These costs should not be part of the lease “rent”, but instead be paid for upfront.

5) Marketability – There is a private market which is interested in using this general purpose facility for other purposes or functions.  The market may be local, regional or national.  However, the cost per square foot for leasing this facility must be commensurate with industry standard for other general purpose facilities in that geographic area.  In other words, the leasing cost for the facility is what the private market would be willing to pay in that geographic area.

6) Duration of the Alternative Financing Project – besides complying with the OMB criteria, the mission need should be of limited or short duration to negate consideration of budgeting for a line item project.  This can be demonstrated by having a robust “exit strategy” at the termination of the mission need.

7) One for One Square Foot Replacement – consistent with DOE’s policy of reducing its excess or underutilized facilities, the gained square footage from an AFLO should be offset by an equal or greater disposition of existing facilities.

8) LEED GOLD – consistent with the Secretary’s policy of LEED attainment in new construction, leased facilities and major renovations, AFLO projects should attain LEED Gold status and meet all sustainability requirements.  
Alternative financing arrangements may be complex, and each supporting AFLO (business case) will be unique.  The review process allows flexibility to evaluate a wide variety of AFLOs, while ensuring the consistency of the analysis needed to approve an AFLO.  The checklist shown in Attachment 1 supports the review process, which is shown in the flowchart in Attachment 2.
ALTERNATIVE FINANCING PROCESS 
The process for evaluating an AFLO would typically be conducted in three phases similar to the following: 
a. Phase 1:  Receipt of initial contractor AFLO by the Site Office; review by Program Office to insure contractor’s compliance in the preliminary statement of mission need; and development of a preliminary AFLO (based upon the format contained in Attachment 4).
A contractor proposal should include an assessment of the project’s need based on quantifiable industry standards, risks, and merits; general terms and conditions, potential schedule and costs; a vision for the project; and a verified range of market costs for leasing a comparable asset.  Specific elements that should be included are detailed in Phase 2.
The process begins with the requirements outlined in DOE O 430.1B, Real Property Asset Management, dated September 24, 2003.  Even though this Order addresses evaluation of the acquisition of property, it is also well suited to evaluate contractor proposals covered by this Policy. The management and proposed use of capital assets of real property should take a corporate, comprehensive, performance-based approach that links real property asset planning, programming, budgeting, and evaluation to program mission projections and performance outcomes.
Real property asset management should include the functional components of planning, real estate, maintenance and recapitalization, disposition and long-term stewardship, value engineering, and performance goals and measures.
The plan for obtaining the use of assets through alternative financing will be successful if it defines and programmatically and economically justifies the basis for the need and the method for determining square footage and physical and structural requirements.  The need for the space is expected to support a mission need or close a mission need gap.  The analysis should show that either the usage will replace existing facilities that support a current mission or that it is required to perform increased mission responsibilities.  It is understood throughout this document that the assets being used are in support of mission need.  Reimbursement will be in accordance with the authorization provided by the Contracting Officer. 
Upon demonstration of need and Program Office approval of the initial offer, the contractor should be asked to develop the AFLO to address mission need in accordance with the criteria provided in OMB Circulars A-11, A-94, and DOE Order 413.3A (through CD-0).  The proposal should include the analyses mentioned in these circulars. 
In summary, the first step is for the contractor to request approval to prepare a brief proposal setting forth the need for an alternatively financed facility; the second step is obtaining DOE approval; and the third step is contractor preparation of a formal, more detailed proposal.  The contractor must ensure that at each step the local federal officials, including the site manager and the contracting officer, are kept informed.
To be considered, the AFLO should demonstrate that the proposal—
· makes sound economic business sense,
· is reasonable by market standards for similar facilities, and 
· is scored as an operating lease under the criteria established in OMB Circular A-11.  
The AFLO should define the potential economic advantage of approving the contractor’s offer as the best value to the Government based not only in terms of the cost of the proposed facilities, but also on full consideration of approved  program needs, resulting in lowest cost.  OMB Circular-94, Section 5 (c)(3) contains appropriate guidance with respect to measurement of benefits and cost.  Mission need, alternatives selection, and the cost range are critical elements that would be used in this measurement.   
While the alternative financing process is not covered by DOE Order 413.3A, the order should be used as a reference in the development of mission need (CD-0).  There is nothing in this Policy which precludes the use of additional tools and analyses that would enhance the quality and credibility of the AFLO.
In performing a preliminary alternatives analysis, OMB Circular A-94 is to be used to select the appropriate alternative:
· doing nothing (maintaining the status quo), 
· up-grade, renovate, share or convert existing Government property,
· purchase (line item acquisition), or
· leasing
· occupancy under a GSA lease
· DOE lease
· contract for services
· alternative financing
As stated previously, alternative financing transactions should be structured to meet the requirements of an operating lease, as defined in Circular A-11.  
Typically leases are of a shorter term, usually not more than 20 years, due to the analytical requirements of OMB CircularA-11.  Additional factors used in distinguishing between operating and capital leases, and in calculating the term of the lease and minimum lease payments are:
· If the project contemplates construction on Government land, it will be presumed to be for the special purpose of the Government.  However, OMB has advised that this presumption may be overcome.  OMB will review such proposals on a case-by-case basis.
· It will be presumed that the lease will run for the full term of the lease contract, and the minimum lease payments will be calculated on the basis of the lease payments that will be made over the full term of the lease contract (including options to renew).  [Page 7, Exhibit B, A-11]  For operating leases, budget authority is required for the first year of the contract in the amount necessary to cover the Government’s legal obligations, consistent with the requirements of the Anti-deficiency Act.  This will include the estimated total payments expected to arise under the full term of the lease contract, or, should the lease contract include a cancellation clause, for example a 365-day cancellation clause, an amount sufficient to cover the lease payments for the first year plus an amount sufficient to cover the costs associated with cancellation of the lease contract. [Page 2, Exhibit B, A-11]   This verbiage is extracted almost verbatim from A-11 and clearly indicates that OMB scores leases without termination clauses as capital leases, which require budget authority equal to the cost of the asset.
In preparing to develop the initial preliminary proposal, the contractor should obtain at a minimum market data for real estate leasing, operating and construction costs, but not ask the marketplace for firm offers. Since the proposal is conceptual at this phase, statements or commitments that could impact the timing and duration of the Department’s evaluation of the proposal must be avoided. 
The contractor should, however, provide an accurate estimate of the range of costs and terms that might be expected.  The AFLO should present these actual costs (and schedule data if applicable) used to support the estimates and explain the relevance to the capital, operational, lease, schedule, and disposition cost estimates.  The basis for these costs will be actual costs experienced in the operation of similar Department facilities, exclusive of M and O profit and overhead.  To determine if the proposal is viable, the project should detail the manner in which it complies with all requirements of an operating lease.  To be considered reasonable, OMB requires that its policy for calculating the term of the lease and the value of the minimum lease payments be followed.  
Proposed rental rates for use of the space upon project completion would be considered appropriate at market rental rates.  The proposed rental rate may be adjusted to reflect level of service and operational support being provided.  (For definition of best value, refer to Attachment 4.)
DOE contractors developing AFLOs may recover allowable costs for the preparation of proposals pursuant to contracting officer approval.  
Examples of reimbursable costs include: 
· developing the mission need, 
· exploring and assessing options to fulfill the mission need, 
· preparation, review, and revision of the AFLO, only to the extent necessary for review under OMB Circular A-11 and the Davis-Bacon Act (40 U.S.C. § 276a), and 
· drafting and negotiating documents, such as deeds and leases, but only if the contractor will be a signatory and legally bound by the document.  
DOE contractors that have direct financial interest, such as ownership of the land on which the project will be built, are not eligible to recover any costs expended on the project.  Any proposal support by or undertaken on behalf of DOE must be reviewed for compliance with the National Environmental Policy Act in accordance with DOE O 451.1B, 40 CFR Part 1500-1508, and 10 CFR Part 1021.
Examples of costs not considered allowable are as follows: 
· developing and issuing a request for proposals,
· selecting a developer, and 
· working with a bond issuer, or other form of financing source.  
Program/Site Office Team
The program/site office should form a team to manage the analysis and process requirements.  This team would likely be comprised of elements from the financial management, realty management (certified realty specialists), general counsel, and site management offices, etc. 
Contractors or consultants with no financial interest in the outcome of the alternative financing proposal may be involved in the development of the AFLO, but not in deciding the outcome of the proposal.  The team should analyze the merits of the proposal. 
As with the analysis of any alternative financing proposal, the team would typically consider and analyze the full-life cycle requirements of the mission need and verify that the alternative financing proposal is a way of fulfilling the identified need which offers the best value to the Government.  To effectively evaluate each potential alternative, it is important that the team have a complete understanding of the performance parameters required to meet the mission need.
The site Labor Standards Committee and its site counsel, each to be comprised of federal personnel only, should assess whether the project would be covered by provisions of the Davis-Bacon Act (DBA) (40 U.S.C. §276a).1 The DBA analysis should consider whether DOE is a party to the construction contract or the lease; whether the asset being constructed is a public building or public work; and the whether the lease-construction contract is a DBA-covered construction contract under the five-factor test set forth just above.
Any evidence of DOE responsibility for initiation of the specific proposal may strongly indicate that the proposal is a Government proposal and should be covered by DBA.  The DBA determination by the federal Labor Standards Committee and its counsel will be reviewed by the team and included as part of the AFLO.  If appropriate, the team should recommend to the site manager that the AFLO be forwarded to the Program Office for review and approval.  
The Labor Standards Committee and its counsel should confer with DOE-HQ Office of General Counsel (and NNSA General Counsel, if appropriate) before proceeding with its DBA analysis to ensure the analysis is consistent with current law.
If the team concludes that it is in the Department’s best interest to accept the AFLO, it should submit a formal recommendation whereby the site manager would forward the AFLO to the Program Office for consideration.  
b. Phase 2:  The AFLO receives Program Office approval and is submitted to the Office of Engineering and Construction Management (OECM) for review and distribution to the the Office of the Chief Financial Officer (CFO) and the Office of the General Counsel (OGC) for review.  These three offices comprise the Headquarters Review Team (HRT).
Upon receipt of the AFLO, the headquarters review team will review the AFLO, confirm the need for the facility, and determine that cost estimates and schedules are reasonable and accurate.
(1) Headquarters Review
When the Program Office has determined that the AFLO is consistent with mission need, reflects the best value to the Government, and meets the requirements of OMB Circulars A-11 and A-94, the Program Office, as champion of the proposal, provides the number of copies, as specified below, of the complete AFLO to the OECM for distribution as follows:
Office of the General Counsel (2 copies) and an additional copy for NNSA GC, when applicable),
Office of the Chief Financial Officer (3 copies), and
Office of Engineering and Construction Management (2 copies)
OECM will convene a formal meeting of Federal employees representing the appropriate review offices—usually no earlier than five (5) working days and no later than forty (40) days after the AFLO was distributed—where the Program Office and the Site Office present and explain the proposal.  
The review offices should complete an initial review within the first five days and be able to identify office points of contact, request additional documents, discuss timeframes for reviews, and identify further required documentation and analysis by the fortieth day.  The strengths and weaknesses of the proposal should also be discussed.  
Any follow up materials or revisions to the proposal resulting from the informal initial meeting and agreed to by the participating parties should be provided to each of the review offices.  It is recommended that this be done concurrently.  While additional information is outstanding, the time allotted for review (90 calendar days) will be suspended pending receipt of the information.
When issues identified during the initial review have been addressed and it has been recommended by the HRT that the offer makes good business sense, the Program Office will be notified by OECM.  The Program Office will then prepare the AFLO and all other pertinent documentation for submission to OMB through the CFO.
As part of the review, MA/OECM will obtain the services of a skilled and experienced external independent review (EIR) contractor with subject matter expertise to analyze the merits of the AFLO.  
External independent reviews will be funded by OECM, unless funding is not available.  In that case, the cost of an EIR will be borne by the Program Office. An EIR in this case cannot be ordered until the required funds are provided.
In the event the AFLO is modified from the original submission, the Program Office should conduct follow up meetings with the HRT and document the results.  The review period will be adjusted if necessary.
The HRT review and any external reviews should be completed within 90 calendar days after formal receipt of the AFLO.  Resulting recommendations will be forwarded to the Program Office by memorandum from OECM with copies to the CFO and OGC (and NNSA GC, when applicable).  
CFO and DOE OGC (or NNSA GC, when applicable) reviews, if appropriate, will follow with written recommendations submitted to the Program Office with copies to OECM.  
Following these reviews, AFLO’s not recommended for acceptance will be documented and returned to the Program Office with a written explanation.  
Program Office possible responses to a proposal not recommended may include: 
· return to the Site Office for further review and revision, 
· termination of the proposal, or
· refer to the Deputy Secretary for a decision 
If the project is recommended for approval by OECM, DOE OGC (or NNSA GC, after coordination with DOE OGC), and the CFO, the CFO, as the Department conduit, submits the proposal to OMB for review of the scoring impact, including copies of the AFLO, the external independent review, the HRT recommendations, and all pertinent legal documents. 
If the financial parameters change after OMB review and Program Office approval, the revised AFLO must be resubmitted through the CFO to OMB for review. 
If the project involves a land transfer by DOE under § 161g of the Atomic Energy Act of 1954, or involves a transfer of land by sale or lease at a defense nuclear facility, the supplemental Congressional notification package should also be simultaneously submitted to OMB.  
c. Phase 3:  Under Secretary approval; review of the submittal of the formal alternative financing lease offer to OMB; and formal notification of OMB approval
After submitting the AFLO to OMB, the CFO communicates with OMB and arranges for an appropriate date and time for the Program Office, accompanied by HRT personnel, to make a formal presentation to OMB, if requested.  The presentation will be made by a Federal employee from the Program Office.

If OMB determines that the AFLO scores as an operating lease and approves it, the AFLO is then presented to the Under Secretary or other appropriately designated authority for approval and implementation.  Notification will be made by the Program Office to the site manager, who authorizes the site team to notify the contractor to validate and submit a formal offer.  
The formal offer should be a firm commitment that the project will be completed at the cost and within the terms and conditions referenced in the approved AFLO.  The site manager approves the final offer with the contractor and should maintain records for audit.  Copies of this approval should be sent to OECM for distribution to each member organization of the HRT.
The site manager should document that the contractor’s final formal proposal is within the terms and conditions previously reviewed by OMB. 
Should the terms and conditions of the formal offer substantially change the scope of the proposal or affect the scoring, the Program Office should resubmit a modified proposal to OECM who will distribute it to the HRT, and the same process as outlined above will be followed.  If the modified proposal is acceptable, it will be sent back to OMB by the CFO.  After OMB review and approval, the Department may again approve and implement the revised proposal.
d. Secretarial notification to Congress, if required
Congress requires notification when an AFLO includes a transfer of land under section 161g. of the Atomic Energy Act of 1954 and/or involves a transfer of land by sale or lease at a defense nuclear facility.  A separate Congressional notification package should be included with the original AFLO submission with MA, CFO, DOE OGC/NNSA GC and OMB concurrence.  The Congressional notification should be submitted to OMB concurrent with the alternative financing package by the CFO.
Proposals involving land transfers under the authority of § 161g of the Atomic Energy Act  cannot be formally approved by the Department until the Congressional appropriations committees have been notified and 60 days have passed, or the committees send a letter terminating their reviews, whichever is earlier.
Proposals involving transfers of land by sale or lease at a defense nuclear facility cannot be formally accepted until the Congressional defense committees have been notified and a period of 30 days has elapsed.
For proposals involving a DOE transfer of land by sale or lease at a defense nuclear facility, the Department may offer indemnification under 50 U.S.C. § 2811 and 10 CFR Part  770 for injury that results from the release or threatened release of a hazardous substance or pollutant or contaminant as a result of DOE activities.  
Indemnification under 50 U.S.C. §2811 can be approved only by DOE officials who are Senate-confirmed Presidential appointees having specific delegated authority.  Indemnification must likewise receive concurrence of DOE OGC, or, in the case of NNSA, NNSA GC concurrence with DOE OGC coordination.

ATTACHMENTS
ALTERNATIVE FINANCING PROCESS CHECK LIST
	PHASE 1

1.
Receipt of informal contractor proposal; review and development of contractor’s
preliminary statement of mission need and preliminary Alternative Financing Lease Offer (AFLO)  (OMB Circulars A-94 and-11)


A.
A-94 requirements included


B.
A-11 requirements included


2.
Program Office confirms mission need; reviews OMB Circulars A-11 and A-94 and Davis Bacon Act requirements; 

A.  Mission need determined


B.
The alternatives development & review process (per OMB Circular A-94)




(1)
Contractor develops Alternative Financing Strategy


(a)
Reviews Mission Need Statement                                                                            


(b)
Ensures AFLO identifies all project interfaces                                                        
 

(c)
Review AFLO technical scope, schedule and costs                                                
 

(d)
Identify risks associated with proposed project, reviews full range of available alternatives including contractor proposal

(2)
Program Office receives formal Site prepared AFLO


(a)
All required proposed leases and service agreements are attached

(b)
Deed/other documents for land transfer are attached, if applicable

(c)
Request for Environmental indemnification attached, if applicable

(3)
Program Office reviews and approves action 

PHASE II

1.  AFLO sent to OECM for distribution to OGC/CFO for initial review (3 copies to each)


A.
Brief review completed by OECM/OGC/CFO in 5 working days

B.
OECM convenes meeting to discuss results of high level review

(1)
Each review office names points of contact

(2)
Program Office will provide subsequent data, if required                                                 
2.    OECM obtains an External Independent Review (EIR)                                                                         



3.    OECM forwards copy of EIR to other HQ Reviewers                                                                  

4.    Headquarters Review Team Meeting scheduled no later than 40 working days                                             

5.    Review Response                                                                                                                           

A.   OECM Review Response                                                                                  

B.    OGC Review Response                                                                                     

C.    CFO Review Response                                                                                      

 6.   Program Office Notified of Review Results (no later than 90 calendar days)                             

 

PHASE III

1.   Program Office prepares AFLO for OMB submission by CFO


2.   CFO submits package to OMB


3.   OMB approves /disapproves action                                                                                              
 
4.   CFO notifies Program Office of OMB review                                                                              

  5.
Under Secretary approves action, if OMB approves 


A.
Program Office forwards approval/disapproval to site manager


B.
Site manager authorizes contractor to develop formal firm proposal for OMB approved submissions

C.
Site manager confirmation that formal proposal is in compliance with OMB review and
Under Secretary’s approved terms and conditions.


D.
Notification to MA/OECM/CFO/OGC only if final proposal is changed


6.
Secretarial Notification to Congress, if required 


A.
OMB notification by Program Office in coordination with OECM/CFO/GC 

B.
Program Office obtains internal HQ concurrences

(1)
OECM


(2)
CFO


(3)
OGC


(4)
Congressional Affairs


C.
Notification to the appropriate Committees, if required

	Date__________

Yes___________

Yes___________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Yes ___ No____

Yes ___ No____

Yes ___ No____

Date__________

Date__________

Date__________

Date__________

Date__________

Yes ___ No____

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________

Date__________
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PHASE 1 – AFLO DEVELOPMENT AND PROGRAM REVIEW
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PROGRAM  OFFICE REVIEWS 

CONCEPTUAL PROPOSAL
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CONCEPT

PROGRAM DOES NOT CONCUR
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TERMINATION

PHASE 2 – Develop Alternative Financing Lease Offer (AFLO

)

SITE SUBMITS AFLO

PROGRAM OFFICE REVIEWS AFLO AND 

TRANSMITS TO OECM

OGC CFO

OECM DISTRIBUTES 

AFLO TO REVIEW 

TEAM

DAY 0

OECM ORDERS EIR

10 DAYS

EIR REPORT RECEIVED

EIR REPORT REVIEWED

60 DAYS
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90 DAYS

CALENDAR

1

Recommend further 

refinement or 

disapproval

Recommend 

Approval

MISSION NEED AND 

ALTERNATIVES 

ANALYSIS
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PHASE 3 – Final AFLO  Evaluation

PROGRAM OFFICE RECEIVES REVIEW TEAM 

RECOMMENDATIONS

REVIEW TEAM CONCURS

PROGRAM OFFICE  COMPILES FORMAL 

OMB SUBMISSION PACKAGE

CFO ARRANGES OMB REVIEW

AFLO PRESENTED 

TO OMB

OMB CONCURS OMB NON-CONCURS

PROGRAM OFFICE 

ADVISES SITE TO 

PROCEED

2

AFLO RETURNED TO 

PROGRAM OFFICE

REVIEW TEAM CANNOT AGREE

PROGRAM OFFICE TAKES TO 

DEP SECRETARY  OR DESIGNEE

DEP  SEC  

DISAPPROVES

AFLO BACK TO 

PROGRAM 

OFFICE

DEP SEC 

APPROVES

NOTE:  CLOCK STOPS WHEN DEP SEC REVIEW IS REQUIRED


Explanatory Notes for Alternative Financing (AF) Projects
Accessibility (Situs/location of AF project) – for an AF project not to be considered as built to the unique specification of the government, the project should not be built on government land.  If this is unavoidable or in the best interests of the government to be built on government land, the site should be located as close to the edge of the government’s property boundary to facilitate public access without compromising security.  A long term lease to the third party developer/lessor is preferred.  Quit claim deeding of government property is least preferred to prevent “island pockets” of privately owned land within the boundaries of the federal preserve. 
Alternatives Analysis - A procedural requirement of both OMB Circular A-94 and DOE O 413.3, which is a sequential analysis of alternatives available to fulfill approved Mission Need validated at CD-0.  For alternative financing, OMB Circular A-94 will be the required process.  This is a sequential step that considers the following options:
· Do nothing
· Altering existing space
· Obtaining line item funding
· Leasing
· GSA lease


· DOE lease
· Alternative financing
Alternative Financing Lease Offer – This is the formal submission for review which includes all of the analyses outlined in the Supplemental Information, OMB Circulars A-11 and A-94, and CD-O as outlined in DOE O 413.3.  This package was formerly referred to as the Business Case Proposal
Best value— A finding from a systematic quantitative comparison of the costs (including economic benefit/cost analysis in accordance with OMB A-94) of alternative means of achieving the same stream of benefits or a given objective.  Also referred to as an alternatives analysis conclusion.
Capital lease— One that does not meet the criteria of an operating lease. Refer to Section 3, Page 6, Appendix B of A-11.  Does not include lease-purchase.
Contract For Services – As referenced in the alternatives analysis section of OMB Circular A-94, in addition to a form of lease arrangement, the requirement may be fulfilled through a contract for services.  This will be structured in the form of a contract where the Department requests the performance of certain functions, and the selected contractor provides all facilities, infrastructure, equipment, and other items necessary to provide the finished product.  In the case of highly technical and sophisticated research and experimentation,   a Cooperative Research and Development Agreement would also be a consideration.
Critical Decision 0 (CD-0)- The process whereby the program satisfies the requirements of validating Mission Need as specified under DOE O 413.3.
Critical Decision 1 (CD-1) - The process whereby the program satisfies the requirements of fulfilling an alternatives analysis as required by DOE O 413.3.  For alternative financing this phase is not utilized.  Instead, the alternatives analysis will follow the requirements of OMB Circular A-94.
Differential cost of financing— Any interest rate above U.S. Treasury’s interest rate. 
Economic life— The estimated time that a building will be in use at the completion of construction, usually a period of years stated in the proposal, assuming all required maintenance and capital upgrades are completed.  This does not include cases of mortality from excessive economic change, poor business management, or natural disaster.  It presumes normal wear and tear.
Enduring Facility – By intended purpose and reflected in the exit strategy, any facility that is occupied beyond the original lease term is considered to be an enduring facility.  Such facilities when re-leased will still contain a termination clause with no more than 365 days notice as the required notice period.  When enduring facilities are proposed, budgeting for a capital line item funded project should be considered as the most cost effective alternative.  
Exit Strategy – Exit strategy is the pre-developed planned course of action, defined in the Alternative Financing Lease Offer (AFLO), which will be taken at the time the original lease term expires. This strategy reflects the early recognition by Departmental elements that long-term occupancy is not the intended purpose.  The program responsible for the AFLO will discuss amongst a number of alternatives its intended action based upon whether the mission still exists at lease expiration.  Where the mission no longer exists, the building will be vacated.  If the mission still exists then the potential choices will be to:
· Seek line item authority for a permanent facility,
· Continue to occupy lease space but only after soliciting and negotiating competitive offers.
Fair Market Value – This definition has two meanings dependent upon the actual physical status of the facility.  If it exists, then fair market value (FMV) is estimated by the performance of an appraisal by a qualified licensed and designated real estate appraiser.  If the alternative financing proposal contemplates new construction, the “FMV should be based on the Government’s estimate of the private developer’s cost to construct the leased facility.  The estimate should only include the costs the Government would normally pay the private sector for such a facility.  These costs include the total direct and indirect costs of constructing the facility, including land purchase, design, site improvements, and management costs.  FMV should not include the value of features or enhancements that were built or added for the Government’s unique needs or special purposes or enhancements that will be paid for by the Government in lump sum. “
General Purpose Space – This is space that can be adapted for a variety of non-technical uses.  Generally, the definition pertains to office type space that will house a variety of administrative functions, which can be readily adapted with a minimal amount of alterations.  Inherent in this definition, as reflected in A-11, is removal of all consideration of special items from the estimate of total project cost.  OMB has approved several Alt Fin projects which reflected a more vanilla, generic office type building.
There is no apparent prohibition on adding in special equipment separately to fulfill mission requirements, which if included in the TPC would make the facility “unique for the special purpose of the Government.”  Therefore, each program should be seeking general purpose administrative space and preparing to separately fund any equipment and other fixtures required to fulfill mission operational needs.
Each program should define both its typical special and non-special space operational requirements.  This includes standardization across each program for similar functionally operating components. 
Hard costs – For purposes of extracting a rental rate to be paid under a subsequent lease, these costs are those costs associated with the actual construction of the facility.  These are referred to as direct costs on page 7 of Appendix B of OMB Circular A-11.  They include labor, materials, and contractor’s overhead and profit.
Mission Need – The process of identifying a valid requirement to fulfill mandated missions. This element is to be included within the ten year site plans and yearly updates or an equivalent document.  This need must be validated through the requirements of CD-0 contained in DOE O 413.3.
Marketability - the speed or ease with which a property can be sold at or near its market value; its expected market appeal.
Marketability Study - Marketability is identification of a realistic potential user of the facility in the event the DOE contractor no longer will occupy the structure.  The user, which can be local, regional, or national,  must agree to occupy the building for the remainder of the original lease term and at no less than the same rental that was originally analyzed and approved prior to the construction of the facility.  A typical marketability study would consist of the following:
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· Space absorption
· Demand
· Vacancy rates
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Conclusion
M and O Contractor – Refer to FAR Part 17.6.
OMB authority - Budget Enforcement Act of 1990 and the Balanced Budget Act of 1997.
Operating lease - Per A-11, an operating lease means a lease that meets all the criteria contained below and contains a termination clause.  If the criteria are not met, the lease will be considered to be a capital lease or a lease-purchase, as appropriate.  Multi-year service contracts (e.g., grounds maintenance) and multi-year purchase contracts for expendable commodities (e.g., aspirin) will be considered to be operating leases.  Agencies should consult with OMB in cases where a service contract requires a private contractor to construct or acquire a capital asset solely or primarily to provide a service to the Government.  The criteria include:
· ownership remains with the lease holder,
· the lease does not contain a bargain-price purchase option,
· present value of minimum payments over the life of the lease does not exceed 90 percent of fair market value (based on the private-sector total estimated cost of project development), 
· it is a general purpose asset,
· a private-sector market exists for the asset, and
· the lease term does not exceed 75 percent of estimated economic life of the asset.
Property taxes—Property taxes along with other operating expenses will be excluded from the lease payments for purposes of comparing present value of the minimum lease payments with the fair market value of the asset. (Note: Property taxes will be included in the calculation of net present value of the lease payments for purposes of scoring budget authority under the Budget Enforcement Act of 1990.)  
Soft costs – For purposes of extracting a rental rate to be paid under a subsequent lease, these are costs that are not directly associated with the structure, but incurred during the construction period.  OMB refers to them as indirect costs.  Included in soft costs are:
· Real estate taxes
· Administrative costs
· Professional fees
· Insurance
· Contingency allowance
Value Engineering –   For alternative financing purposes, value analysis, value management, and value control are considered synonymous with VE.  An organized effort directed at analyzing the functions of systems, equipment, facilities, services, and supplies for the purpose of achieving the essential functions at the lowest life-cycle cost consistent with required performance, reliability, quality, and safety .
Alternative Financing Lease Offer (AFLO) Format
Introduction
To provide more consistency in preparing the Alternative Financing Lease Offer (AFLO) package, the AFLO should follow the format outlined below.  Accessible Internet sites with reference materials are listed below. The next section is a typical Table of Contents.  The final section separately discusses each section of the report contents to define the level of detail required and the basis for the analysis.
Important Reference Materials
The AFLO is to be prepared based upon requirements contained in the following Government publications:
OMB Circular A-94, Section 5(c)(3); A-11, Appendix B; DOE  O 430.1B, Section 4(a)(2);  DOE O 413.3A, Section 5(d); and DOE Real Property Desk Guide.  These publications are available at the following websites:
OMB Circulars:
http://www.whitehouse.gov/omb/circulars/
DOE O 430.1B: 
http://www.directives.doe.gov/pdfs/doe/doetext/


neword/430/o4301a.html
DOE O 413.3A:
http://www.directives.doe.gov/pdfs/doe/doetext/


neword/413/o4133c1.html
DOE O 451.1B
https://www.directives.doe.gov/directives/current-directives/451.1-BOrder-bc2/view
DOE R.E. Desk 
Guide:

http://65.216.217.68/real_estate.htm
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1.  Executive Summary should contain a brief synopsis of each of the elements referenced in the following sections of this Table of Contents. 
2.  Ten Year Site Plan Review should contain an identification of the mission for the proposed facility, as amended by annual updates.
3.  Determining Mission Need.  This section should provide a discussion in sufficient detail to clearly understand the Determination of Mission Need.  The AFLO should also specifically describe the basis used to determine the classification and quality of construction, and the standard of measurement recognized by BOMA/ANSI for the proposed square footage.  The AFLO should be supported by a description of the proposed construction and a determination that the proposed square footage is appropriate for the proposed use, and is adequate for similar facilities according to industry space utilization standards.
4.  Requirements Development.  This is a comprehensive description of the origins of the proposal from conceptual development to written proposal.  It should include direct reference to the source data for space allocation and utilization standards based upon the projected personnel that are planned to occupy the facility, and the mission to be performed.
5.  Alternatives Analysis.  This section should detail the categories outlined in OMB Circular A-94, Section 5(c)(3).  Specifically:
· Do nothing
· Alter or remodel the existing facility
· Obtain line-item funding
· Leasing
· GSA lease via an Occupancy Agreement with DOE
· A DOE lease
· Alternative financing
Each of these categories must be discussed separately and sequentially with enough detail to support the decision for the alternative financing selection. 
6.  Construction Costs.  At this point, the AFLO should detail the construction costs and the source of those estimates.  The AFLO should validate the construction costs based upon the class and the quality of construction, using only the square footage required to fulfill the Department’s mission.  The presentation should include an analysis of the proposed space layout and describe the basis for its selection as the most efficient.
7.  OMB Circular A-11 Scoring Analysis.  This section requires a discussion of the factors listed in Circular A-11.  All elements are to be analyzed in sequential order and should validate that the AFLO will score as an operating lease.  The lease must contain a termination clause.
8.  Market Analysis.  In this section of the report, the AFLO will depict a conversion of construction data of estimated total project costs (TPC) to an appropriate rental rate to comply with the requirements of the A-11.  This rental rate will be derived using traditional market lending requirements for similar types of private development.  The rental rate will be discussed in terms of its comparison to market, and also identify the market’s ability to absorb the facility for potential re-use in the near term.  If none exists, a reasoned estimate based upon market absorption and vacancy rates should be done to project the point in time when the market might be capable of absorbing the facility.  
Market data and absorption estimates must be demonstrated from actual market researched data.  While not part of the calculation of minimum lease payments, there should be a discussion of the costs of both variable operating expenses plus fixed ownership expenses, both derived from market data of comparable facilities.  This will support the credibility of the overall analysis.
9.  Discussion of Financial Terms.  The discussion of Financial Terms is the section where the rental rate for the facility scoring as an operating lease under OMB criteria is to be discussed.  The presentation of rental rates and other financial data should tie back directly to the Total Project Cost, by reflecting an annual return for the cost of development.  These are typically reflected in project development’s permanent loan financing (return of investment).  All returns are to include a definable rate of profit (return on investment).
10.  Project Comparison.  The Project Comparison section will compare the Government cost to construct a building (using private sector costs for this building) compared to the cost to construct the same building and lease it for the projected term.  This analysis is required to demonstrate that the alternative financing project is financially beneficial to the Department.  If the resulting analysis cannot demonstrate that use of the alternative financed facility is in the Department’s best interest, then the recommendation would weigh in favor of line-item construction.
11.  The Conclusion will synopsize the results of each section in narrative form and then conclude with the appropriate recommendation.  The exit strategy should be included within the conclusion.
12.  An Appendix including all background data and exhibits necessary to support the findings, observations, and conclusions of this report is required.  The report should cross-reference which exhibit supports a particular conclusion and recommendation. 
Topics of Discussion
MISSION NEED (Section 3)
The Determination of Mission Need discussed under CD-0 provides a formal and detailed process for identifying the “gap in functional requirements that cannot be met through any means other than material means.”  A statement indicating that the contractor’s proposal adequately defines the proposed project, as reflected in either the existing Ten Year Site Plan (TYSP) and /or updates supporting the Department’s strategic plan is required..
REQUIREMENTS DEVELOPMENT (Section 4)
Describe the process and results used in developing the proposed square footage, both in terms of quantity and type (office, lab, storage).  Specifically identify the standard used and its documented source.  The square footage serves as the basic unit from which all costs are developed and are an integral part of the alternatives analysis.
ALTERNATIVES ANALYSIS  (Section 5)
This section evaluates all alternatives as referenced above.  It is to include an analysis of each alternative supported by costs driven by consideration of the required square footage.  The square footage need should be consistent in each of the alternatives analyzed.  The analysis should conclude with a comparison and explanation of the factors used in selecting alternative financing.  As referenced in A-94, the following alternatives are to be sequentially analyzed:
1) doing nothing with an explanation as to what impact this has on the performance of the mission; 
2) mission impact on upgrading, renovating, sharing, or converting existing Government property; 
3) direct purchase with a discussion of the mission impact based upon the time to obtain funding for either purchasing an existing facility , if available, or constructing a new facility; or 
4) leasing or contracting for services.
· GSA lease via an Occupancy Agreement with DOE
· A DOE lease
5) alternative financing
CONSTRUCTION COSTS (Section 6)
The TPC will be used as the basis for establishing a proposed rental rate per square foot.  Typically the standard is “rentable square feet.”  This rate should reflect rental costs for similar facilities with similar terms and conditions, as found in the marketplace and supported by market data.  This rental rate should be used as the basis for developing an annual rental, which is to be used in calculating the net present value (NPV) of the minimum lease payments (MLP).  The MLP will exclude property taxes and operating costs.  MLP is synonymous with Net Operating Income (NOI). NOI is the income remaining after all expenses have been excluded.  The present value of the MLP is to be calculated on the basis of Treasury rates for marketable debt instruments of similar maturity to the lease term, as published annually in Appendix C of OMB Circular A-94.
OMB CIRCULAR A-11 ANALYSIS (Section 7)
As indicated in section 6 above, each of the following are sub-headings to be discussed in sufficient detail, describing the reasons the proposed lease scores as an operating lease:
· Presence of a 365 day termination clause (page 2, Appendix B, Section1(a), Paragraph 2),
· Ownership of the asset remains with the lessor during the term of the lease and is not transferred to the Government at or shortly after the end of the lease term,
· The lease does not contain a bargain price purchase option,
· The present value of the minimum lease payments over the life of the lease does not exceed 90 percent of the fair market value of the asset at the beginning of the lease term.  
· The facility is a general purpose asset,
· A private sector market exists for the asset and is defined,
· The lease term does not exceed 75 per cent of the estimated economic life of the asset, the analysis of which should include documented sources defining the basis for the economic life estimate,
The market value for non-existing facilities is the Total Project Cost.  Both soft and hard costs are to be included in the estimate.  Costs for these lease development projects are based on design-bid-build.  The OMB definition of fair market value reflects the cost of construction for a privately-owned facility:
“If no asset exists, the fair market value of the proposed asset  should be based on the Government’s estimate of the private developer’s cost to construct the leased facility.  The estimate should include only the costs the Government would normally pay 
the private sector for such a facility.”  (Refer to A-11 for the entire definition.)
The asset is a general purpose asset rather than being for a special purpose of the Government and is not built to the unique specification of 
the Government as lessee. 
Special items will be listed separately and will include a description, quantity, and cost.  These items will be considered as “unique” to the Government, which if installed as part of the lease rental payment, would render it “special purpose.”
MARKET ANALYSIS (Section 8)
There is a private sector market for the asset.  To emphasize the meaning of this term, there is to be a market for the asset at the time the asset is ready for occupancy. 
An additional assessment of the risk must be made relative to:
· There is no provision for Government financing and no explicit Government guarantee of third-party financing, 
· Risks incident to ownership of the asset (e.g., financial responsibility for destruction or loss of the asset) remain with the lessor unless the Government was at fault for such losses,
· The asset is general purpose asset rather than being for a special purpose of the Government and is not built to the unique specification of the Government as lessee.  
· There is a private-sector market for the asset, which as previously stated, is to be verified and documented.
· The project is not constructed on Government land.  This is not a firm and absolute requirement.  The proposed arrangements pertaining to use of Government land will determine whether this presumption can be successfully overcome.  To consider constructing on Government land requires a detailed analysis to be included as part of the AFLO, clearly demonstrating the benefits to the Government by permitting construction on Government land under a ground lease arrangement.
FINANCIAL TERMS (Section 9)
All financial estimates are based upon fair market value, which are the private sector construction costs.  Hard and soft costs are to be analyzed and indicative of market conditions.  Contingency and profit estimates, and the sources of these estimates, should be documented.  Land is to be included in the TPC.
Net Present Value (NPV) Analysis
The AFLO is to contain an analysis that utilizes the MLP as the basis for calculating the 90% of FMV threshold as required in A-11.  The value will be expressed in terms of the NPV of all rent paid over the lease term.  
Payback Scenario
 A separate section discussing relevant financing conditions demonstrating reasonable payback scenarios of similarly sized projects, including the repayment of the loan with interest plus a return on the investment, more commonly referred to as profit, is required.  Any other investment schemes being considered for the proposed project should clearly outline the financing conditions and structure, and its impact on the rental rate.  There is a presumption that there will be reasonable profit.  The source of lending rates and return on investment should be discussed in appropriate detail and the source of the information highlighted.
PROJECT COMPARISON (Section 10)
A comparison of the life–cycle costs of both the lease facility and the line-item facility over the period of time that the lease is intended to exist is required.  This comparison will include all costs associated with the construction and occupancy of each facility for the period of the lease.  The result of each analysis will be expressed in terms of the present value.  The lease analysis will include all expenses and any additional costs that would normally be expected to be paid by a tenant under a lease arrangement.  Included in the line item analysis will be the TPC, which is comprised of hard and soft costs, as well as all operating expenses and capital replacement costs for building components.
CONCLUSION (Section 11)
The analysis is to be finished with a conclusion to include the summary findings and recommendations based on the elements above. The exit strategy should be included here.
Exit Strategy
Exit strategy is the pre-developed planned course of action, defined in the AFLO, which the Program intends to pursue at the time the original lease term expires.  This strategy reflects early recognition by Departmental elements that long-term occupancy is not the intended purpose.  The Program responsible for the AFLO will discuss amongst a number of alternatives, its intended action based upon whether the mission still exists at lease expiration.  Where the mission no longer exists, the building will be vacated.  If the mission still exists, then the potential choices will be to:
· Seek line item authority for a permanent facility,
· Continue to occupy lease space but only after soliciting and negotiating
competitive offers.
APPENDIX (Section 12)
An appendix section which will include all exhibits, financial spreadsheets, and documentation is required.
1 The Davis-Bacon Act (40 U.S.C. §276a) requires payment of prevailing wage on “every contract in excess of $2,000, to which the Federal Government or the District of Columbia is a party, for construction, alteration, or repair, including painting and decorating, of public buildings and public works of the Government or the District of Columbia that are located in a State or the District of Columbia and which requires or involves the employment of mechanics or laborers shall contain a provision stating the minimum wages to be paid various classes of laborers and mechanics.” The Department of Labor generally applies a five factor test to determine whether the DBA applies to lease-construction and other alternative financing arrangements.  Reconsideration of Applicability of the Davis-Bacon Act to the Veteran’s Administration’s Lease of Medical Facilities, 18 U.S. Op. Off.  Legal Counsel 109 (May 23, 1994), slip op. at 11, n. 10 (emphasis added).  The opinion identified five factors that should be evaluated in making such a determination:  (1) the length of the lease; (2) the extent of government involvement in the construction project; (3) the extent to which the construction will be used for private rather than public purposes; (4) the extent to which the costs of construction will be fully paid for by the lease payments; and (5) whether the contract is written as a lease solely to evade the requirements of the DBA.








Alternative Financing Summary Flow Chart

PHASE 1 – AFLO DEVELOPMENT AND PROGRAM REVIEW
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Alternative Financing Summary Flow Chart (continued)

PHASE 3 – Final AFLO  Evaluation
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