ATTACHMENT 6
GUIDANCE ON CONDUCTING DIVERSITY ANALYSIS

The Uniform Guidelines for Employee Selection Procedures adopted by the Equal Employment
Opportunity Commission (EEOC), Department of Labor’s Office of Federal Contract Compliance
Programs (OFCCP), and U.S. Department of Justice in 1978 set out accepted statistical tests for assessing
possible discriminatory impact of employment actions on protected classifications of employees. See
29 CFR Part 1607. Agencies and litigants commonly use statistical tools in any enforcement action or
claim raised. Significantly, an enforcement agency may in fact draw an inference of adverse impact of
the selection process where an employer has failed to use those statistical tools, if the employer actions
have a statistically disproportionate impact on protected classifications of employees. In short, these
Guidelines show that the use of statistics is not only a best practice, but the failure to make use of those
tools presents a real risk in litigation and in federal enforcement proceedings.

Where a contractor proposes to involuntarily separate fifty or more employees in a 12-month period,
these statistical tools should be used to review proposed contractor involuntary separation programs for
potential adverse impact on protected classes such as race, age or sex. The most basic test, called the
“two standard deviation” test approved in many Supreme Court decisions is generally quite useful. See,
e.g., Hazelwood School District v. United States, 433 U.S. 299, 311 n. 17 (1977). This test compares the
employee group tentatively selected for separation with the entire group of employees. If protected
class participation in the proposed cohort of employees to be separated exceeds protected class
participation in the entire employee population by more than two standard deviations, case law holds
that there is a prima facie case that the selection procedure used to determine who will be separated
has an unlawful disparate impact and we have found it to be very helpful in evaluating the risk of
discriminatory treatment. Using this two standard deviation test has the great advantage of allowing for
the anomalous characteristics of a predominately older or female work force, for example. Because the
median age of the contractor work force at DOE/NNSA sites is slightly over age 50, it is especially useful
to look at age by five-year bands (i.e., ages 50-54, 55-59, etc.); a simple over 40/under 40 comparison is
not an adequate tool for measuring disparate impact for such a population. Represented employees
covered by collective bargaining agreements requiring that they be separated according to seniority
should be excluded from the diversity statistics, as are individuals separating as part of a self-select
separation program. Where entire operational units are being eliminated and there is no individual
selection among such employees involved, it may provide a more precise analysis of the contractor’s
selection of individual employees to separate out the individuals from the eliminated units in
performing the statistical analysis. Such operational units should, however, be very carefully defined
and should reflect selections made by the same management team using the same selection
procedures. It is important to accurately define those selection procedures — when operations are
changing, individuals who decline offers of jobs that are considerably different with lower rates of pay
will probably not be seen as having voluntarily quit, as opposed to involuntary separations. In doing the
diversity analysis, there will frequently be several categories of statistics that show disparate impact,
and then the task is to show the business justification for those results. In such cases, it is especially
important to ensure that the business case for the specific actions is well documented.
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Use of the accepted statistical tests of discrimination allows the Department to assess expeditiously the
likelihood of discriminatory impact without intrusive and time-consuming inquiries into contractors’
methods of evaluating and selecting employees for reduction. It minimizes the burdens and delays,
surgically focuses the inquiries, and allows the programs to proceed in timely, efficient fashion while
minimizing risks to the Department — it is the better, cheaper, faster way of assessing risks.

Where there is statistical anomaly, additional statistical tools can also be used to more fully understand
the impact and dispose of concerns about possible discriminatory treatment, e.g., to demonstrate that
job classifications for work that is being eliminated were disproportionately populated by employees in
protected classifications who may not possess the skills required for future mission needs.

An example of a diversity analysis is attached hereto. Another example of a statistical program can be
found at http://www.hr-software.net/EmploymentStatistics/Disparatelmpact.htm.
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