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*. May‘g, 1996

) unuonannun Eon HEADS OF ALL'HEADQUARTERS Ennunums :
, . MANAGERS OF ALL OPERATIONS AND AREA orr:czs

"irnou:"f  ROBERT R. NOABWH
w S GENERAL COUNSEDN, - -
. T i —— g P!
sunnmcw:- - n:scovsnz ?Recanunns
My Offlce has developed the attachad guidelinea for the .

‘Department . in responding to ‘discovery reqhesta for doenments
pursuant to litigation. Discovery is an ortant mechanism

- which parties to litigation may obtain all. nformation that could .

lead to.the discovery of evidence admissible at a trial.- ARy
request. for documents in connection with .litigation mnst receive

. immediate management attention so that the Departmént's interests.
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- are adequately protected and the parties to the case may obtain ~,=2

the information they need.to pursue the litigation. Thesne
-guidelines reflect the- procedures amnnouncedt at -the March 6, 1996
quarterly meéting of field managers, and they were extensively
discnasad at an April 2, 1996 field connsel meeting.,

Pleaae rav;ew the attuched guldellnes aud distribute it to all
-nacessary'peraonnel under your’ supervision. For headquarters

elements, I am requesting that -you designate 4 senior official in:

your “6ffice to -work with my office in responding to requests for
documents that are located here in Washington. ' Please forward

~.that name to Marc Johnston, Deputy General -Counsel for th}gation-a

by th 15, 1996.

"Any questions regard;ng the attachmaat should be’ addressed to

Marc Johnston, who can 'bé reached by phona at. .586-2909 or by fnk

at 536 3437. .-

cct ALl Chlef Counsel S ' .
. Deputy General COunael for thlgatlon :
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. Procedures For Responding Yo Discovery Requests
1. . Biirpa ge -
‘ Tha purpoee ot these guidel;nea ie to ‘ensure that in reaponding
" to discovery requests, -DOE responds timely to Teguests for . !
documents’ and information in ‘compliance with the applicable rules

of civil procedure, including by producing relavant documents oL, ¢

Y appropriate, by £iling ob:ections ox motlons for protective
'_.'order Wlth the Court. _

| ‘rr. agplication’ - o
. A Hhen DGE 13 a party 11tigantr

. B. when requeet resnlts from. litigation £6 which DoE 1s

“not a party, but DOE is a potent;al sonrce of relevant documente.
5&3 Fed. R. Civ. B. 45 ; )

T

et

o 'III Gnidﬁlinﬁe_fn:_cluef_.lmﬂ_qfnma

R Slgnxfxcnnt dlscovery requests deserve eenlor
tmenagement attention. . .

o N 'Szgnificant diecovery requeate' eré those for
_‘which compliance costs $2500 or moré, or substantial personnel
time, or which raise legal questions about the propriety of" the
requests, such as calling for documents or information that is.
' 'privileged, nnt relevant classifled, overly broad, or the 1ike.

e T

o me e

.. 2. Discavery requeeta can effect the" Department as a
whole. They .can.require massive allocation of regources,.
-although aometlmes only on a ehart—term or per;odlc basis. .

S B." When d;ecovery requests are received by an Operatlons
. or. Area Office (here;nafter “slte j—- _ :

| T

i 1. ‘The chief legal officer shonlﬂ he in cherge of the
2 Hreaponse 'in. clase. cdordipation with the. responsible attorney from
, the U.s, Attorney e 0ffice or the Departmént of. Justlce._

2. The &hief legel offlcer should obtain and

'coordinate all necessary assistance from the. Lnfozmatlon/record
'_management epecialiste at the site. = ¢

—r PRI

. 3.3 Upnn recelpt~0£ a ElgnlflC&nt discovery request, :
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-and in consultation with the Juet;ce Departmqnt attorney ‘

. representing the Government and the Deputy General Counsel for
Litigation, the-chief legal officer mmst Jmedistely assess the
due ‘date under local rules for a reeponae and assess whether to

raise obgectione to the. request or aeek a motion £ox protective
) f&~order thh'the Court. ,

) . - Objections may ariee fram the fact the
) -d;scovery reQuest calls for information that is privileged = .
(attorney/client, attorney .work product, predecisional), covered’
‘- by the Privacy Act, classified, not calculated to-lead to. the
: ”diacovery of- admiesible evidence, or when the request is overly :
"broad, -harassing, unduly burdensome, or: seeks irrelevant -
documents or information. Other limitations on discovery may
.7 exist by-other statutes or .common law, and uinder the Touhy
. -regulations in caeses where the Government is not a party. .
‘‘Consideration also should be given to filing an objection and/or, .
_ motion for. protective order- to require the requesting, party to |

" .bear the costs of" reeponding to its requeet. See red. R. Civ. B. - i
_ 45<c><2)tn).- :

o | b Whether ox" not te raiae ‘an objection tnrne on =
a legnl Judgment'baeed-on the pature of. the request, the case.at -

- issue, and the availability of proper objections to the request. .
Bowever; in all situations in which a fnll and complete responge -
" to a discovery Trequest .cannot or will not be timely made, an ;

. "objection and{er protective order mnﬁt be-made in a timely . :

. _ c. All objectzona must be in writlng, timely - j?
raised, ahd otherwzse in compliance with-the local rules of. o
Court. Objectlons not raised e:e generally we;ved. S . S

. ' d.” Even when objectlone are Taised, the
‘.‘Depertment muet comuit to search for and produce all’ responszve
-'documents. or ‘information not subject to an objection or: .
privilege, and communicsdte. this' commitment in- writing to the .
requeetor or the Court,. aa appropriate.'” - _ _ o

4. _ If re sponsive documents are looated at other

‘ ‘a.. The cests oi cempllence 1n¢urred by thoee
“other eites are the reaponelblllty of your slte.-

: 8 it_:e's", ‘

-

b, ‘The chief legal offlcer of the site thet L
. receives a diecovary request . should early on coordinate with the’
- chief legal officer of the eite holding responsive documents:to
.’ ensure coordinatiqn.of a rBBponBe,‘lnCluding guy appropriate -
1 ebjectiona end]or motion for a. protective order, and that the .
.8ite holding the documents quickly ‘sends responsive documents to .
“the ch:ef legel officer et ‘the situs of. the case (who then may
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* forward the documents to’ the Justlce Department andfor partiea tof
. the 11t1gation)., . . '

Q. Any contlmcta or difficultiéa should be

; hrought to the attention of the Deputy Genoral Counsel for
__Litigation for quick,resolution. .

% L |
’

: 5. The’ phief 1egal officer should assure adequncy of

'tha seérch for responsive documents, i.é., that all locations
- ‘where the documents might reasonably.be located are aearched.l

Specifically, counsel, with the assistance of information

mAnagement/records management, .should idemtify a)l applicable.or . . ;

1ikely repositories, timely review the reépositories, assure

‘?ﬂintegratxon of effort on site, timely provide’ responsive .

information or documents to the requestor, ‘Court, or attorney

- ‘pepresenting the Government. If you are assisting another ch;ef

ﬂfofficer.

Jegal officer who received a discovery request, then the
document.s and/or reaponﬂe should be sent to that chief" legal

¥ where poaaible, documant in- writing all ‘

.”-efforts tp comply with discavery request.

b.,- Alwuys engure that the attprney repreaenting

Athe governménﬁ or thé chief legal officer at the situs of the

lawsuit sete forth in’ writing: any agreements with the.party or

 coungel requesting the discovery. 'For example,. if ¢ounsel.

requesting documents - -agrees to -an extemsion of time or a .
narrowing of. the discovery’ request, confirm sich _agreement in
writing. Never enter into an agreement regarding -a .discovery
reguest. unless you can: and will fully meet the terma of ﬁhe

-“agreement.

stcovery requests calling for clasaiflad 1nformntion or .

A. I docnmenta reﬂponsive to a: diacovery.request cOntain
potenti&lly c¢lassified information or UCNI, .the chief legal

. officer should consult with the eite’'s lead classification. .,

; ‘-officer, about. the nature of the request, and imstruct the

classification officer to inform the Office of DeclassificatiOn

S(OD) -at Headquartera about the d15cqvery requeat.,

~the Dcputy General Counsel for Litigatlon

- B,  Where. more. thun one-site 13 1nVo1ved or where the
reqnest ie for large amounts of glassified 1nformatlon, OD may
need. to coordinate or monitor the declasaification review. In
any event, such reguests should be brought to the attention of

Qoos
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€. 1In all cases where classified information or DNCI is ‘

. the aubjoct of a discovery request, the chief legal officer

should immediately assert a. privilege, either through an

_objection or motion -for protective order, under the Atomic’ Enorgy

Act.. In‘-certain cases, assertion of the States Secrets pr;vilegﬁ

- ghoyld also be considered, althongh that privilege must be :
. ‘asserted by the Secretary of Energy. ‘For assistance, the chief

legal officer should congult with the Deputy General Counsel for

."Litigation, the Assistant General Counsel for Defense Programs: .

&and Naticnal: Seourxty, or Deputy Aﬂsistant General Counsel for

‘Infonuatton Law .

14 : Cther objectlono also should be asserted, ir-

appllcable, such as’ relevancy, burden, angd. overbreadth.

: 2. ' The attorney representing the government may. want
to enter into a. written agreement with the requestor reetrxcting
the -scope of the discovery request so as not to call for

:: claspified information or by plaoing'other 1im1ta on the

j'r; disoovery request;

. 3.: If classified docunents mist undergo substant;al
redactxon that would render the .Gdocument meaningless, - goVernment

counsel should consider filing. a motion for protective order with ‘

the Court on the ground that production would be pointless and

-needlessly impose costs on tho gdvormnent with no ta.ngj.ble

: abenefit for- any party.

B ﬁunloso an . objectlon or motlon for protective order
asserts that’ redaction and/or, declassification is impossibile,
timely rdvxew of identified. documents to redact classified ...
portions or declassify, as appropriate, should be.commenced. If

* .the quantity of: classified documents is - small, thie approach

should be given Nigh pr;orrty to ensure’ timely compliance wmth

the discovery obllgatlon in llght of the rulea of- Court.h

“F. - The ch;ef 1egal off;cor, in coneultatlon with the

'_Deputy General CQuqael for Litigation and Assistant General

Coungel for Defense Programs, also may want to consider providing

security’ olearancea to representntlves of the requestor in order

. ’ 'tOt -

1. allow cleared representativee t.o Treview classa.fa.ed

1-documents to identify relevant information for declaasificatlon

" réeview (establishing a clearly defined schedule for

. deolasslflcation review oonsisteht w1th exietlng resources), or

2.. allow cleared representat:ves to review clasalf;ed_
‘documents 1n order to prepare unc1a391fled reports ox eummarlee.‘_
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h..ﬂ The’ Deputy General Counsel for Litigatxon mugt

.’immediately be provided. with any.discovery request that seeks

documents - located at DOE Headquarters, and also prumptly should -

‘be sent. an informational copy of any.discovery request that
‘involvea ‘more, than one- site or is otherwise significant,

' B, The-General cOunsel g office is responeible for aettlng -

legal policy applicable to ‘'responding to discovery requests ---

-, chief legal officers are recponsible for implementatlon of that

policy. The General Counsel's officée also can'assist when there
ig difficulty, getting documents from another DOE . BltB or a
conflict inVleing‘another gite.

3

c. " IE reaponslve dacum ts are 1ocated at Headquqrtera,

ensuring that the responsive documents. are sent to the chief

R legal vfficer. The Deputy Gemeral Counsel for Litigation .can

oblectiona are raised to the requegt

te

" VI. Any questlons.regarding this guldance should be referred to."
the Deputg General Coansal fgr thigation._ .

May 1996 . - . -t
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. also work with the chief.legal’ officer_to ensure that appropr;éte...f
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‘the Dsputy-General Counsel -for Litigation will be responsible for i
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